RESPONSIBILITIES

An obligation to investigate the use of force:
the relationship between the responsibilities of
commanders and prosecution authorities

By BRriGADIER PHiLIP McEvoy!

The obligation to investigate the use of force differs from country to country. Some coun-
tries will always investigate by means of an independent police force — military or civilian while
others will rely upon investigations conducted by the chain of command.

The start point is to consider the standard imposed by Article 2 of the European Convention
on Human Rights (ECHR) which says:

I. Everyone’s right to life shall be protected by law. No one shall be deprived of his life intenti-
onally save in the execution of a sentence of a court following his conviction of a crime for
which this penalty is provided by law.

2. Deprivation of life shall not be regarded as inflicted in contravention of this article when it
results from the use of force which is no more than absolutely necessary:
(2) in defence of any person from unlawful violence;
(b) in order to effect a lawful arrest or to prevent the escape of a person lawfully detained;
(c) in action lawfully taken for the purpose of quelling a riot or insurrection.

Article 2(2) therefore prohibits intentional killings by the state unless the force used is
strictly proportionate to a legitimate aim like preventing unlawful violence.The degree of force
exercised must remain “absolutely necessary” To determine what is “absolutely necessary”
there must be some form of investigation.

The European Court of Human Rights has considered Article 2 on numerous occasions. These
cases relate to deaths caused by “agents of the state” in a variety of circumstances from, on the one
hand to deaths in civil custody, to the use of force by firearms officers and to the use of force by sol-
diers exercising their duties when on operations.The requirement is strict — there must be a prompt,
thorough, independent and effective investigation. The characteristics of such investigations are:

- must be initiated by the state

- must be independent

- must be capable of leading to a decision that force was justified

' Deputy Director of Service Prosecutions (UK).

MRT 2010 ofl. 4 200



RESPONSIBILITIES OF COMMANDERS AND PROSECUTION AUTHORITIES

- must identify those responsible and prosecute if appropriate

- must be prompt

- must be subject to public scrutiny

- next of kin must be involved to the extent of safeguarding their legitimate interests.

If it is accepted that this is the start point then what are the practical difficulties for
military forces when conducting operations? Most military organisations are in fact excel-
lent at conducting internal investigations or enquiries into “incidents”. After any incident
there is usually a flurry of activity to ascertain what happened; who was involved; what was
the result and what lessons, if any, can be learned. There will be records from logs, patrol
reports or incident reports but these written reports are not written for investigative
purposes but are usually a contemporaneous record of recording the unfolding situation
as it happens.The purpose will be to inform higher authority of the incident.To alert other
units. To call for additional support whether offensive or defensive. The difficulty for most
military organisations is that this routine type of inquiry is conducted orally and while the
results may have been committed to paper it is more of a lessons learned account than an
Article 2 compliant investigation.

An investigation can take many forms from a police investigation to a coronial inquiry to a
public inquiry but the overarching characteristic is that it must be independent.Thus the prison
service should not investigate itself for deaths in civil custody, the police should not investigate
itself and neither should the military investigate. In the complexities of a counter insurgency
operation the question of independence is difficult and a balance needs to be struck between
independence and effectiveness. The most effective investigation will be carried out by police.
They are best equipped to question, conduct forensic examination, record evidence and refer
cases for prosecution where required. While almost all police forces will conduct their inves-
tigations in an independent manner — and the final police report should reflect this - the link
between military police forces and the chain of command will always leave a suspicion — usually
perceived rather than real - of a lack of independence.

The next question is whether we, in the armed forces, can actually achieve the high standard
on operations and here there are numerous difficulties.

In July 2005 British undercover police shoot and killed Jean Charles De Menezes in London
in the aftermath of a terror campaign. It is accepted that the incident was a tragic mistake and
Mr De Menezes was an entirely innocent person who happened to be in the wrong place at the
wrong time.The investigation was conducted by the Independent Police Complaints Commissi-
on. It consisted of 6 support staff and |7 investigators and cost £383,000.This does not include
the numerous forensic and expert scenes of crime officers. The investigation lasted 6 months
but the aftermath, with consideration of charges, an inquest and calls for a public inquiry it still
continues. The points to note are that this was a single incident, the area could be sealed off
to conduct forensic examination. The body was recovered for autopsy and the witnesses were
available for interview.The family of the deceased were represented at the proceedings.
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If we compare this to an incident on operations then the opportunity to seal off the area
to conduct a scene of crime examination is rare. Bodies are seldom recovered and pathology
and autopsies are rare. Exhumation is seldom achieved. Witnesses seldom come forward and
this leads inevitably to a one sided investigation. In Northern Ireland at the conclusion of each
incident weapons were surrendered and stored for forensic and ballistic investigations. In the
Loughgall incident which was the subject of the Kelly v UK case before the European Court, each
of the 26 soldiers handed in their weapons for examination and they were retained by the police.
If we were to investigate cases to this standard then the military police would be over stretched
and under resourced. The de Menezes incident, although complex, was a single incident. On
operations there may be multiple incidents involving troops from many nations and shared intel-
ligence with security considerations limiting the publication of security sensitive evidence.

Another factor to consider is the effect of investigations on the soldiers who may be involved
in them. Mistakes will occur in the complex and demanding operational environment. Despite
the very best of efforts innocent civilians will be killed or injured. Blue on Blue incidents, sadly
are not uncommon. In police investigations while there may be a desire to assist in investigati-
ons the right to silence or the right against self incrimination may hinder an effective investiga-
tion. To know that to open fire will involve you in a police investigation may constrain the use
of force in what would be appropriate circumstances. Conversely an effective investigation may
serve to assure the soldier or commander that his actions were justified.

Operational investigations will therefore be difficult and, generally speaking, the more dange-
rous the environment the more difficult it will be to achieve an effective investigation. Rather
than relying upon the ECHR standard for investigations a more pragmatic approach might
be simply to rely upon the dictionary definition of “investigation” — to inquire into, examine,
study carefully. If however there is an allegation of criminal wrongdoing then there should be
absolutely no doubt that the case must be reported immediately to the police to permit an
independent investigation. There may also be other cases where, although there is no evidence
of criminal wrongdoing an independent investigation actually helps. One such example is the
television coverage in Iraq of an American soldier who was seen firing into the body of an Iraqi
when clearing a building in Fallujah.There were dead and wounded in the room and the soldier
is heard shouting “He’s faking it, he’s faking it” He then fires into the body.The narrator paints
the picture of the soldier deliberately firing at a defenceless wounded person.The coverage was
concluded by a senior officer stating:

“We uphold the Geneva Conventions there will be a thorough investigation”

Of course an investigation without the ability to do something with it renders it a pointless
exercise.Where there has been an allegation of criminal impropriety then the prosecutor plays
a key role in identifying the degree of impropriety, whether it should be formally dealt with
through the criminal courts and if so at what level. Like the police most prosecutors are inde-
pendent in exercising their prosecutorial duties.

So what is the relationship between the investigators, command and the prosecution aut-
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horities? If you had asked me 5 years ago | would have said it was a very uneasy relationship.
Commanding Officers are very protective of their soldiers. Command want to stay in control
and be informed of what is going on and of course investigators and prosecution authorities
are independent. Iraq and Afghanistan has however been an education in this subject of investi-
gations. The presence of military police investigators on the Normandy beaches may have been
unusual and probably undesirable but today the military police play a vital role in support of cur-
rent operations. In the vast majority of cases their investigations actually help to clear soldiers
of allegations of wrongdoing rather than support a prosecution.

What has changed therefore is the greater trust that now exists.Trust that the military police
will investigate fully and fairly. They will also try to put the incident in its operational context
so that prosecutors setting in the safety of our offices in UK can understand the broader ope-
rational picture.Trust also in the prosecuting Authority that they will make the right decision
within an appropriate time frame.

While not absolutely necessary it is desirable that prosecutors have some recent operational
experience to assist them in this role.

But what is absolutely vital in this process is the responsibility of commanders to have this
confidence to hand cases over for investigation where appropriate. If we look at some of the
horror stories - the My Lai Massacre, the death of Shidane Arone in Somalia, the death of Firmin
Mahe in the Ivory Coast and the Haditha incident then they are all blighted by allegations of a
cover up.With the openness under which we now operate and the intense media coverage, a
cover up is virtually impossible to achieve and the only proper and sensible course of action is
to report incidents and allow the due process to take place.

In all of this we must not forget that there is another potential victim and that is the soldier
under investigation himself. He might be no more than 18 years of age; he might be straight
out of training; this might be his first contact.We also owe it to him to investigate promptly.
There have been instances of soldiers suffering from the stress not of combat but by the
investigation.

| can only talk from a UK perspective but there have been numerous police investigations
into operational shooting incidents. The type of case varies but in some the wrong target has
been identified, or the soldier has misread the situation. Not one soldier has so far been pro-
secuted for an operational shooting incident.

In the whole history of the Northern Ireland campaign which lasted over 30 years,the secu-
rity forces — army and RUC — were attributed with the deaths of 362 individuals of those 190
were classed as “civilian” that is they had no paramilitary association although of course this is
in doubt. Some were killed by operational shooting some by rubber bullets some killed in street
disturbances and some killed while engaged in ordinary decent crime. One of the first shootings
by British troops was in fact of 3 bank robbers not directly involved in terrorist killings.
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2| soldiers were brought to trial in relation to operational shootings and 16 were acquit-
ted. One was convicted of manslaughter, one had the charge withdrawn at trial and three were
convicted of murder. The notable cases are those of Ptes Thain, Clegg and Guardsmen Fisher
and Wright. Clegg was initially convicted of murder but the case was overturned and there was
a retrial. Clegg was acquitted of murder and found guilty of GBH with intent and eventually
acquitted of that charge on appeal in 2000.

Where a soldier acts honestly, even if he gets it wrong, he has little to fear from investigation
and prosecution.
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